DEC 1 9 2018 



DEPARTMENT OF DEFENSE 

OFFICE OF FREEDOM OF INFORMATION 
1155 DEFENSE PENTAGON 
WASHINGTON, DC 20301-1155 


Ref: 19-F-0308 


Mr. Austin Evers 
American Oversight 
1030 15* Street NW 
Suite B255 

Washington, DC 20005 
Dear Mr. Evers: 

This is in response to your November 20,2018 Freedom of Information Act (FOIA) 
request, a copy of which is enclosed for your convenience. We received your request on 
November 22,2018 and assigned it case number 19-F-0308. We ask that you use this number 
when referring to your request. 

The Office of the Secretary of Defense Commxmication (SecDef Comm) and the 
Executive Services Directorate (ESD), components of the Office of the Secretary of Defense 
(OSD), conducted a search of their records system based on the information provided in your 
request. After thorough searches of the electronic records and files of SecDef Comm and ESD, 
no records of the kind you described could be identified. We believe the search methods were 
appropriate and could reasonably be expected to produce the requested records if they existed. 

This action closes your request with this office, and there are no assessable fees 
associated with this response. If you are not satisfied with this response, you may contact our 
OSD FOIA Public Liaison, Jim Hogan, at 571-372-0462 or by email at 
OSD.FOIALiaison@mail.mil. Also, please note that the Office of Government Information 
Services (OGIS) offers services to requesters who have disputes with Federal agencies. You 
may contact OGIS if you have concerns about the processing of your request. Their contact 
information is provided below: 

Office of Government Information Services 
National Archives and Records Administration 
8601 Adelphi Road-OGIS 
College Park, MD 20740 
E-mail: ogis@nara.gov 
Telephone: 202-741-5770 
Fax: 202-741-5769 
Toll-free: 1-877-684-6448 

You have the right to appeal to the appellate authority, Ms. Joo Chimg, Director of 
Oversight and Compliance, Office of the Secretary of Defense, by writing directly to OCMO 
Office of the Chief Management Officer, 4800 Mark Center Drive, ATTN: DPCLTD, FOIA 
Appeals, Mailbox# 24, Alexandria, VA 22350-1700. Your appeal must be postmarked within 
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90 calendar days of the date of this response. Alternatively, you may email your appeal to 
osd.foia-appeal@mail.mil. If you use email, please include the words "FOIA Appeal" in the 
subject of the email. Please also reference case number 19-F-0308 in any appeal correspondence. 

If you have any questions about the foregoing, please do not hesitate to contact the 
Action Officer assigned to your request, Ms. Nusheen Sikandar, nusheen.sikandar.civ@mail.mil 


or 571-372-0437. 



Enclosures: 
As stated. 
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November 20, 2018 


VTA FT .FrTTRQNIC MAIL 

Stephanie Ctur 

OSD/IS FOIA Requester Service Center 
Office of Freedom of Information 
ILS. Depaitment of Defense 
11.55 Defense Pentagon 
Washington, DC 20301-11.55 

\vhs.mc-alex.csd.ml).\.osd-is-foia-reouestcr-scivice-ccnlcr@mail.mil 

Re: Freedom of Information Act Request 
Dc<u' Ms. C<ut: 

Pursuant to tlie Freedom of Information Act (FOIA), .5 IJ.S.C. § 552 and the implementing 
regulations of the Department of Defense (DOD), 32 C.F.R. Pjut 286, American Oversight makes 
the following request for records. 

Deputy SecrePuy of Defense Patrick Shamtlitm entered government scnicc on July 19, 2017, with 
over three decades of experience at Boeing, where he most recently sensed as .senior vice 
president. During his confinnation hciuing. Deputy Secretiuy Shaitahan committed to divesting dl 
ties with Boeing with the exception of his executive retirement, wiiich is allowed under fedenil 
ethics mles. He further committed to not deal with my Boeing-related matters unless cletucd with 
the Office of Ethics, and he committed to put screening mechanisms in his calendm process to 
limit his exposure to Boeing-related mattci's.' American Oversight seeks records with the potential 
to shed light on Deputy Secrctaiy’s efforts to comply with his cthicjil obligatiovis, and the extent of 
his communications with private industiy 

Requested Records 

American Oversight requests that DOD produce the following within tw-enty business days: 

1. All email communications (including email messages, attachments, and calendar entries or 
invitations) of Deputy Secrepuy of Defense (DSD) Patrick Shanahan, Conlidenlial 


‘ Stenogi'aphic Ti'anscript Before the Committee on Armed Sewiccs, “Nomination - Shanahm,” 
UNTI'ED StaiTtIS Senate, June 20, 2017, httns:/Avww’.armed- 
senices.senatc.a()\7imo/mcdia/doc/17-61 06-20-17.ndf . 



103015th Street NW, Suite B255, Washington, DC 20005 | AmericanOversight.org 
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Assistant Jillian Bcrnos, or Special AssisUmt Justin Johnson related to Boeing’s $3,9 billion 
/\ir Force One contract, repoited in the press in July 2018J 

This reciuest includes all messages on whicli these DSD officials appetu' (whether in the 
to, from, cc, or bee field), as \^'oll as cUl prior messages (whether incoming or outgoing) 
reflected in tlie responsive correspondence and imy attacliments thereto. 

Please provide ail responsive records fromjuh' 19, 2017, through the date of search. 


2. All records regarding the creation of a sixth branch of the U.S. Militan—the so-called 
Space Forcc—that mention Boeing. 

For this {)ortion of the rcc|ucst, American Oversight recpiests OSD search, at a minimum, 
the Ibllowing individuals’ records: 

• Deputy Secretaiy of Defense Patrick Shanahan 

• Confidential Assistant Jillian Berrios 

• Special Assistant Justin Johnson 

This request includes all messages on which DSD officials appear (whctlicr in the 
to, from, cc, or bcc field), as well as all prior mess^igcs (whctlier incoming or outgoing) 
reflected in the responsive correspondence and <my attachments thereto. 

Please proxide all responsix'e records from July 19, 2017, through the date of search. 

Under the F^OIA Improvement Act of 2016, ^tgencies must adopt a presumption of disclosure, 
\xdthholding information “only if. ., disclosure would haiin an interest protected by im exemption” 
or “disclosure is prohibited by law.”’' If it is your position tliat any portion of the recpicsted records 
JU'C exempt from disclosure, American Oversight reciuests that you proxdde <m index of those 
documents as required under Vmighn \\ Rosen, 484 F.2d 820 (D.C. Cir. 1973), cat denied, 415 
U.S. 977 (1974). As you are aware, a Vmighn index must describe each document claimed as 
exempt with sufficient specificit}^ “to pennit a reasoned judgment as to whether the material is 
actUcilly exempt under FOIA.”' Moreover, the Vmighn index “must describe ench document or 
portion thereof \rithheld, and for withholding it must discuss the consequences of disclosing 
the sought-after information,”" Further, “tlic withholding agency must supply 'a relatively detailed 


‘ David Reid, Pentagon Confirms Boeing Will Get $8,9 Billion for New Air Force One Jets, 
CNBC (July 18, 2018, 6:20 AM), littps://w’ww,cnbc.com/2() 18/07/18/i)entairon-connnns4)ociim- 
vrill“^et-3])oint9-bi}lion-for-trumps-new-airTor,html . 

" FOIA Improvement Act of 2016 § 2 (Pub. L. No, 114” 185). 

‘ Founding Church of Scientolog}'v. Bell, 603 F.2d945, 949 (D.C. Cir. 1979). 

" King V, ILS, Depi of Justice, 830 F.2d 210, 223-24 (D.C. Cir, 1987) (emphasis in original). 
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justification, specifically identifying the reasons why a pmticular exemption is relevmit and 
correlating those chiiins with the particuhu' pju t of a withheld document to wiiich they apply.’”" 

In the event some portions of the requested records ai e properly exempt from disclosure, please 
disclose tmy reasonably-segregjible, non-exempt portions of the requested records. If it is your 
position that a document contains non-exempt segments, but that those non-exempt segments are 
so dispersed throughout the document as to make segregation impossible, please state what 
portion of the document is non-exempt, and how the material is dispersed throughout the 
document.' Claims of nonsegregtibility must be made with the same degree of dekiil as reciuired for 
claims of exemptions in a Vaughn index. If a reciuest is denied in whole, please state specifically 
that it is not reasonable to segregate portions of the record for release. 

You should institute a preservation hold on information responsive to this request American 
Oversight intends to pursue till legal avenues to enforce its right of access under FOIA, including 
litigation if nccesstuy. Accordingly, DOD is on notice that litig'ation is reasonably foreseeable. 

Where possible, please provide responsive materuil in electronic format by email or in PDF or 
TIF fonnat on a USB drive. Please send any responsive materiiil being sent by mail to Ameiictm 
Oversight, 1030 iPth Street NW, Suite 625.5, Washington, DC 2000.5. If it will accelerate release 
of responsive records to American Oversight, please also provide responsive material on a rolling- 
basis. 

Fee Waiver Request 

In accordance with .5 U.S.C. § 5.52(a)(4)(A)(iii) and 32 C.F.R. § 286.12(1)(1), American Oversight 
reciuests a waiver of fees associated witli jjrocessing this reciucst for records. The subject of this 
request concerns the o]Jciations of the federal government, imd the disclosures will likely 
contribute to public understmiding of those opeiations. Moreover, the request is primarily and 
fundamenUilly for non-commercial puiposes. 

American Ov^ersight retjuests a waiver of fees because disclosure of the requested information is in 
the public interest because it is likely to contribute significantly to public undei-stimding of 
government operations and activities." Deputv’ Secretaiy of Defense .Shanahan holds the second 
highest-nmking post in the Department of Defense, and the public desen^es to know whether he is 
complying with his ethietd obligations. The requested records have the potential to shed light on 
Deputy Secretiuy Shanalaui’s actions, including whether Deputy Secretiuy Shamdnm has Piken 
appropriate steps to av'oid engaging in matters wf lere he may have a conflict of interest. The 
reciuest also has the potentiid to shed light on Secrettuy Shtmahiui’s approach to engaging with 
priv'ate industiy inteiests more broadly. American Ov'crsight is committed to transparency and 
makes the responses agencies provide in response to FOIA requests publicly available. The subject 


" Id. at 224 (citing Mead Data Centrtd, Inc. v. U.S. Dep’t of die Air Force, 566 F.2d 242, 2.51 (D.C. 
Cir. 1977)). 

' Mead Data Cental, 566 F.2d at 261. 

" 32 C.F.R. § 286.12(1)(1); 32 C.F.R. § 286.12(l)(2)(i)-(ii). 
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of this request is a matter of {jublic interest, and Americmi Oversight would mrike these rceords 
publicly available. 

This reciuest is primiu’ily and fundamentally for non-commercial puiposes.” As a 501 (c)(3) 
nonprofit, American Oversight does not have a commercial puipose and the release of the 
information reciuested is not in American Ovei'sight’s finjmciiJ interest. Americjui Oversight’s 
mission is to promote tnmspm cncy in government, to educate the public about government 
activities, mid to ensure the accountability of goveniment officijils. American Oversight uses the 
information g-athered, and its anah'sis of it, to educate the public through reports, press releases, or 
other media. Americmi Oversight also nuikes materials it gathers available on its public website mid 
promotes their avmlability on social media platforms, such as Facebook mid Twitter."' American 
Oversight has demonstrated its commitment to the public disclosure of documents and creation of 
editorial content. For exmiiple, after receiving records regarding mi ethics wmv'er received by a 
senior DQ] attorney,” American Ov^ersight promptly posted the records to its website and 
published an mialysis of what the records reflected about DOJ’s process for ethics waiv'crs."' As 
another exmiiple, American Oversight has a project c<illed “Audit the Wall,” where the 
orgmiization is gathering mid muilyzing iiifoniiation mid commenting on public releases of 
information related to the administration’s proposed construction of a bm rier along the I J.S.- 
Mexico border.'” 

Accordingly, Americmi Oversight cjiuilifies for a fee waiver. 


CondusioD 


We shme a common mission to promote transpm'ency in government. Americmi Oversight looks 
fowm'd to working with DOD on this request. If you do not undcrstmid any part of this recpiest, 
hav'c miy questions, or foresee miy problems in fully relemsing the requested records, please contact 
Dmi McGrath at foia@anicricanoversiii:ht.ora or 202.897.4213. Also, if American Oversight’s 


" 32 C.F.R. § 286.12(0(1); 32 C.F.R. § 286.12(l)(2)(iii)(A)-(B). 

American Oversight currently has approximately 11,900 piige likes on Facebook, mid 47,800 
followers on Twitter. American Oversight, F.y.CEBOOK, iittps://wvvw.facehook.com/w'cai covcisitrht/ 
(last visited Novc 19, 2018); Americmi Oversight (©vvem'eovcrsight), Twoter, 
htti)s://tvvitter.coni/wcarcoversight (last visited Nov. 19, 2018). 

” DOJ Civil Division Response Noel Fnincisco Coinplmice, A.\1ERICAN OvatSIGIIT, 
htti)s://'www.amcricanovcrsiirht.onr/clocunient/doi-civil-division-rcsDonsc-noel-francisco- 

comnliancc . 

FiTUK'isco & the Travel Ban: What We Learned from the DOJ Documents, A.MERIC.AN 
Oversight, httt>s:/Avww’.miiericanovcrsidit.org/'fraiicisco-thc-travcl-han-vvhat-vvc-lcanie<i-from-thc- 
doi-documonts . 

Audit die Wall, AMERIC.VX OVERSIGHT, httT)s://vvwvv.anicricanov'ersight.org/inv’cstigation/audit- 
thc-wail. 
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request for a fee waiver is not gicUited in foil, please contact us immediately upon making such a 
determination. 


Sincerely, 



Austin R. Evers 
Executive Director 
American Oversight 
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